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For Alexander Dunbar of Weſthield 
beretable Sheriff of Elgin and Forres. 
Againſt 


. - This Action being called in the Inner houſe,it was alledged, that the Laird 
of Grant had alſo raiſed a Reduftion and Declarator againſt che Sheri# for 
taken away of his heretable Office of Sheriff-(kip, but the Produftion not be- 
ing iatisfed by the Sheriff, in ſo far as was requiſic for debating of Grant Re- 
diition and Neclarator.and on the other hand, the Sheriffs Redudtion,and de- 
claim again't Grant being ready to bedebared, the Sheriffinfiſted in his A&- 
on.and ſome little Quſtion having been moved about his Title, as if his Sea- 
fin on his Retour as Heir to his Father were not ſufficient 3 The Lordsallowed 
E-im to produce farder ex: proceſſs, which is alſo done,the Sheriffh heretable 
Sheriffſhip being indeed unconteſtable, and founded in a clear Progrels of 
more than a hundreth Years , with an interrupted Poſſeſſion, - . ; At. 
. . Tt.was therefore aileadged for theSheriff, that the Ground and Reaſon 0! 

his Reduction and, Declarator, was in it ſelf ſoclear and , ſo clearly'founded 
in-one of the .fmſt Maxims of Law, VIz. quod. meum eſt fine fato meo asfferri 
ok poteff, or that no mans. property can be taken from him withouthis ow 

conſent, or the forceof: Law which is equivalent, that it was-not, capable ei- 


ther of farder, Probarion.or TMuftfation; But ita ef that the foreſaid 
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Propetty, and therefore cannot be taken away or diminiſhed by the Laird of 
' Grant eitherin whole or in part, without the Sheriffs own conlent, or the 

deed of Law which is equivalent. . 

To this there were ſeveral Anſwers and Exceptions made by the Laird of 
Grant, which for ſhuning of Repetition ſhall be notiſed and raken off by the 
Sheriff in order as they were proponed, and are now reſumed. 1. It was An- 
ſwered for Grant, that there was a Diſtinftion to be made betwixt an Office 
tho' heretable,and 'other Rights of Property, in as far as an Ottce was in effe& 
but only a Powerand Commiſſion flowing from the King, who ſtill retained 
the Soveraign Power,and by vertue thereot might ere& other Offices, as thac . 
of Regality within the bounds of any Shire, albeit it ſhould be found reftri- 
ive or prejudicial to the heretable Office of Sheriff-ſhip, whereas other Rightsof 
Property as of Lands and Fenements were full and abſolute, and by the Law 
ſecured from all Diminutionsand Incroachments 3 And farder, that a bare 
Office wasnot to be judged ir patrimonio, and could never hinder che King to 
ere&t Regalities which were Przdial and Feudal Juriſdictions, which the King 
in all time might give with the Feu of the Lands at his pleaiure. 

To which it wasreplyed for the Sheriff, that this Anſwer and DiſtinQion 
was neither founded in Law norReaſ{on,butin effect did militat as well againft 
the Defenders Regaliry, as the Sheriſſs Sheriff-ſhip ; The Defenders Procura- 
tors in proponing this Allegiance, adting clearly Szmpſows Part, who to de- 
firoy the Philiftines, pulled down the Houle, and involved himſelf in the 
ſameRuines; It beingevident that if heretable Offices cannot be reckoned Pro- 
perty, but are ſtill ſubje& tobe limited or reſtricted by the Kings Soveraign 
Power, the ſame may happen as wellto an heretable Regality, as an here- 
able Sheriff-ſhip, nor doth it ſignifie any thing, that the Office of Regality 

1s przdial or Feudal, and annexed to Lands, becauſe the Queſtion here is, 
og Concerning the natureof Regalitics, but preciſely this, whether che here- 
tab Office of Sterif-ſhip beivg lawfully conſtitute, can be diminiſhed by 

e erecting of a Regahity within the rauic bounde, feing wherher the R ity 
be annexed to Landsornot, - it is not material to this Queftion whereof the 

- preciſe point is, whether a prior Righrof the Office of Sheriff ſhip can be 
_ taken from the Sheriff without his own Deed or Law, by erefting another 
Office within rhe ſame bounds, manifeſtly privativeof theSherif-ſhip, whether 
"that other Office be called a Regality ornot, or whether this Office of Rega- 
ity be annexed to Lands or not > And without Controverlie, if the King 
ſhould grant a Feu of certain Lands within a Shire, with an Office of Bailliary, 
' or ofany other Deſignation, but ſtill privative of the Sheriffs Juriſdiction, 
. the heretable Sheriff might (till reclaim, notwithſtanding of its being annexed 
to Lands, which plainly makes no material difference in this caſe. 
But 2. The Defenders material Error is, that he would have a heretable 
Office tobe no Property nor Right, and ineffe& it cannot well be ſaid what 
. be would makeit, or how he would diſtinguiſh it fromany precarious Com- 
miſſion, but ſetting aſide theſe dark Notions, it is granted that a heretable 
' Office is neither Lands nor Tenements, but quid incorporium, is it therefore 
not capable of Right or Property, . when it is certain it hath all Marks, 
Chara and Utes of any other Right, in ſo far as it may be tranſmitted to 
"Heirs, it may be Gifted or Sold, or Appryſed, and even as to the Soveraign 
Power whence it flows, itis ſo fara Right of Property, that: the King hath 
himſelf bought back beretable Sheriff-ſhip by a conſiderable Price, and the 
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Defender contends that they are ſtill redeemable, ſeing therefore that a here- 
table Office is a mans Property as well asa heretable Right of Land, the De- 
fenders diſtin&tion is wholy gtoundleis, and farder it is certain that an here- 
* table Office hath not only Emoluments and Perquiſits, which even the De- 
fender cannot deny to be ix patrimonio, bur allo that the 'heretable Office it 
ſelf, ſciog ir may be Bought and Sold is parrimonial. 

3. The Abſurdity and Impertinency of the forefaid diſtinttion as to the 
caſe in hand, 1s yet more manifeſt; If it ſhall be inquired, whether the King 
may. on theground thereof ere& another Sheriff-ſhip within a Sheriff-ſhip, 
or if he may dilmember a —_— and no doubt both will be denyed 3 
It then. he. may nor erect another hireff-ſhip within the'Eounds of an he» 
retable Sherifi-ſhip, or dilmember a Sherif-ſhip by making two of one even 
albeit he ſhould grant this new EreQtion with an annexation to Lands, »lto 
ztinss may he cred a Regality, becauſe a Regiliry in effe& is as privativeof 
the Sherift-ſhip, as 11 1t were another Shire : And it is a miſtake, as if the 
privil:dge of Regality were only to repledge from: the Sherif, - and to 
have ſome Catualuies of Eſcheat, and the like which the Sherif hath not, 
when in effe& the Bounds of the Regality are ſo diſtin& fromthe Shireff ſhip 
that they are plainly alterum territorum, and a Sheriff by the Ad of 
Parliamenc, in the Purivit of a Man-ſlayer, or Robber, is to behave to- 
wards a neigbouring Lord of Regality, as roward a neighbouring Sheriff. Ir 
is true, that as the Lord of Regality, hath ſome powers of Juriſdiction as well 
as Caſualties beyond the Sheriff, ſothe Sheriff hath power in ſome Caſes, e- 
ven within the Regality 3 as to fofttfie his Court with Suirs out of the 
Regality, when they are wanting out of the Shire : And to raile the Iti- 
habitants of the Regality with the reſt of the poſ=comitatus, but ir is as cer- 
tain, that theſe are only meaſures of Policy and Government, and making no- 
thing to the preſent queſtion, which is preciſely this, whether an Heretable 
Sheriff-ſhip can be diminiſhed or incroached upon by Ereting of a Regality, 
which is clearly privative, and if by che ſame Rule, the whole Sheriff-ſhip 
may not beexhauſted, by erecting the like wh eng ans") the whole Shire, 
whichis plainly the ſame, as if an old Heretable Sheriff-ſhip were Diſmem- 
bred in io many New Sheriff-ſhips, as ſhould leave the old Sheriff nothing 
but the Name, which were moſt abſurd : But ſeing the Heretable Office of 
Sheriff is truly the Sheriffs Property, for which he payes a diſtin Rederdo, 
wherein he makes his Equieevery year, and that it hath all the marks of pro- 
perty, and is in patrimorioas laidis. It is certain that in Law, and by the 
Kings real Intention which isnever by any Gift to take away- another Mans 
Right, it can no more be diminiſhed in part, ordeſtroyed in the whole, for 
both are the ſame thing, by new Regalities, than oy new Bailliaries, Sheriff. 
ſhips, or other excluſive Juriſdifions, for names are but nates and ſignifieno- 
thing. | 
Bot here it was farderurged for the purſuer, that in the late Times, +3z. 
In rhe year 1681. there was an ACtmade for the Kings cumulative JuritdiQi- 
&ion, which all men know was purpoſely deſigned, not asthe Defender alled- 

ro have ſome Laws more ſharply execute, but really to diminiſh ſome He- 
retable JuriſdiQtion, and yet this Law by an expreſs A& of Parliament in the 
year 1690: was abrogar, if then the granting of cumulative Juriſdi&ions, 
in prejudice of Heretable Rights, was judged a Grievance, and abrogat. how 
much more the granting of _ Juriſdictions, which are evidently 
| 2 ty 
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ly a far greater Nonſenſe. And farder it is to be remembred, that even 
when the Parliament 1693. did make the ACt for a Commiſſion of Juſticiary 
in the High-lands, they would not incroach upon the Heretable Juſticia- 
ries of the Earl of Argle and others, without their own content, and if any 
Perſon having Lands within the Juſticiary of Argyle, or of Caithneſs, Ee. 
' Should obtain a Regality to be Erc&ed, it would certainly be reprobet : 
How can it then be. queſtioned, but that an Keretable Sheriff may Defend 
his Right in like manner. | 

As to what the Defender here anſwered, thatthe AQ anent Cumulative Ju- 
riſdictions, was made for a warrant to give. Commiſſions to Officers to exe- 


cure the then Laws, as Sheriffs in that Part, m place of the ordinary Sheriffs. 


And therefore, and for no other Reaſon abrogat, it was reaſonably replyed, 
that as to that exceſs and abufe ofthe Cumulative Juriſdiftion, it was Con- 
demned by the Claim of Right, bur the Eſtates and the Parliament went yet 
farder, and found, That the very power of Erefting new Jurifdictions C::- 
»m:lative, within the Bounds of Old Juriſdictions, was a Grievance, and 
therefore did abrogat ir, which concludes a fortiori, that the Erefting of new 
privative Juriſdictions. within the ſame Bounds, are wwlto magis to be reprc- 
bat, and ineffe& areſo contrary to the fundamental Rule of Right, that there 
is no need ofa poſitive Conſtitution to diſcharge them. 

2. It wasalledged tor the Detender, that the . Cu'tom hath now been for 
many years.that the King hath granted ſeveral: Regalities within the Bounds of 
Heretable Sheriff-ſhips, and this hath been generally acqureſced to, nor 
hath it hitherto been. diſproven in Judgement, to that the old Att of Parlia- 
ment, Jaz. 2. Diſcharging the Erecting of New Regalities: without the de- 
liverance of Parliament, 1s. gone 1n. deſyetude, and the contrary Cuſtom hath 
taken place. I 

To which it was replyed, for the Purſger, that this Alledgeance of Cu- 
ſtom, 1s moſt groundleſs and trivolous, feing thatany Cuſtom that can be 
condeſcended on, is, meerly con/vetudo fatZi, which hath no binding power, 
or Warrand in it. Becauie 1. It is but relent, and nune of the late FreQi- 
ons of Regalittes, hath yer ſo much as attained to preſcription, 'much leſs can 
a binding Cuſtom be thence inferred. 2. Becauſe this Cuſtomis not general, 
or univerſal, which is another Charecter of abinding Cuſtom. 3. Becauſeno 
Cuſtom contrary to Law, or private Right, can never be binding, but this 
Cuſtom of Regalitics iscontrary ro Law, 2iz. The forefaid expreſs At of 
Parliament, and. albeitit begranted; that the faid Act of Parliament is not 
in that freſh obſervance, tocry. down, and reduce all contrair Reg2lities, yet 
it will not be doubted, but, that the Act of Parliament 15ſtill 'of that confide- 
ration, as.to hinder any Cuſtom to preſcribe againſt it, in prejudice of any 
mans. private Right 3. And it js very obſervable, that'the Act-of Parliamenr 
hath not only fimce been madea perpetual Areicle of our Kings Revocations, 
whoexpreſly revoke all Regalities, as contrary ro Law, but hath alſoſtill had 
the force, thatto this day it cannot be condeſcended on, that ever there-was 
ſach a Deciſion eſtabliſhing a Regality, by way of Regalicy, againſt'any o- 
ther mans. Right, and that the foreſaid Caſtom of Repality is contrary to 
privat Right cannot be denyed, even by tlie Defenders, ſince. it no dobur, de- 

miniſhes the Right. of the Heretable Sheriffs, where ever it. happens: : And 
therefore can never be judgeda binding Cnſtom.. And farther, it is certain, 
that ifall Scotland ſhould by never fo long ane acquieſcence; much - more, 
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when the acquieſcerice is not yet-the letgth of Preſcription;ſaſfer theirprivac'? 
Rights to-be diminiſhed, yet it would neyer.prove-a Cuſtom to bind any Gogle 


man, who had ſtood our to departfrorm his Right, 'icbeing in this caſeabto- + - 


lutely, neceſſary,that Cuſtoms prejudicial in this{ortſhould be eſtabliſhed 'by a: 
wra& of Deciſions,to give them the forceof a binding Law,nordoth this in! the: 
leaſt militat againſt the. Kings power'and gitt:, :who : certainly! never gives: 
any thing to the prejudice of private Righes, -bur if any Gift of that kind: 
happen to be Impetrat, -it is only periculo zmpetrarntis, butiin ſo far as it: de- 
bords from, the tatencion of the-Kings Juſtice and-Goodnels;cir ist6 be under-" 
ſtood as the deed of the Impetratot, rather than-or His Majeſty. » But 4. The 
late Gifts of Regalities have for the moſt part been: reclaimed: againſt by Pro-! 
teſts taken in Exchequer, whereot many inſtances can be given, and particu-" 
larly the Puriuer produces the Proteſt, both taken and admitted in;E xchequer, 
again!t the. Regality of A:bo! bythe Earls of Argrle and Breadalbin, and fe-" 
veral others : By all which it is evident,that the alledged cuſtom of granting 
Regalitzes,. is only confuetudo faFi.and no binding Cuſtom to found any de-! 
fence in prejudice of the, Purſuer.. - And farder, it it were worth the inquiry, 
it would be found that the acquieſcing of perſons concernedto theforeſaid new 
EreCtions,bach proceeged from private Motives and Bargains, but it is enough 
for the Purluzr,that this pretended Caſtom cannot be alledged to be a bindirig: 
Cuſtom, and that he for himſelf is-very. far from acquieſcing to'it.. 7 
3- It was alledged for the Defender,that the King hath always granted, a 
every day grants new. Baronies within Heretable Sheriff-ſhips ,/ and the ſame' 
neither has, nor can be queſtioned. If then he grant Baronies, why 'not Re 
galiries? Seing magis & mings non variant [j preiem. 7 
To which it was Replyed, 1. That the Maxim wajus & minus non variant -- 
ſpeciem, was never admitted either in Morals, Politicks,or Queſtions of Law.' 
2. That the difference. betwixt Baronies and Regalities is vaſt, in as far as'it: 
is certaig.that except a {mall Right of Pretentio=.the Rarnn hath nathingthae. 
in the leaſt prejudges the Sheriffz and the fame Right of Pretention is in !ef- 
feft rather an eaſe than-prejudice to the Sheriff; whereas a Regality is quite 
privative of the Sheriffs Juriſdiction, diminiſhes his-Territorinm,' and corſe- 
quently both his Juriſdi&ion and Imperium, and erefts a new Juriſdiftion,” as 
diſtin from, and Collateral with him, as a new Sheriff-ſhip.-and all within: 
the Sheriif-bounds, whereby in effe&t by a few: more Regalities , the Sheriff- 
Shire may be quite evacuat. But 3. Baronies as they are-no 'ways privative 
of the Sheriffs Juriidition, ſo theyare therewithpl:inly co-ordinat and 'ſab- 
ordinat thereto within the ſame bounds,and perpetually owned as ſuch by-all 
our A&sof Parliament ;, ſo that the Law ariſing trom theſe Ads, doth efta- 
bliſh Baronies 3 whereas on the other hand the Ads of Patliament Reprobat 
Regalities, unleſs granted in Parliament,and all our Kings haveconſtantly re-: 
vocked them, which is a mo(t manifeſt diſparity. And whereas it wasalledy-: 
ed by the Defender, that Regaliries and Baronies'were in this equal, becauſe 
the power ot Regalities was as well defined by Law, as the power of Baronies, 
which isall the Argument imports.It was Replyed,thattheArgument isnottakery 
fromthe abſtrat power of Baronies, but the diſpatity alledged by thePurſaer lyes 
in this, thatthe very co-ordination & ſubordination ofBatonies within Shires, 
appears to be conſtantly ſuppoſed and ratified by Ads of Parliament, which: 
can no ways be ſaid of Regalities, which not- only exclules the Sheriffy 
power, but are expreſly eandeqaned by ſeveral Atts ot A 
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But 4. The manifeſt diſparity betwaxt ” IOW and Regalities, in order to 
Sheriff-ſhips, 1yesin-this; - that che Sheriff is iri effect a * Superior” Officer to the 
Baron : fo that the making of an; Heretable Sheriff doth 'no 3 otf erm the 
makingofaBaron, than themgking of an other Superior Officer hinders the 
, making of ar-Inferior,. which n Regnlitcs is quite contrary, 'in as much 
as a Regality: is plainly excluſive and privative ot the Sheriffs power, arid 10 
cuts off bis Territory: That ifall the Shire were erefted in Regalitics, the 
Sheri and his Hererable Office ſhould become a Cypher, and he qbliged ro 
pay a Reddends for jaft nothing, which-cay 'never be (0 much astliought of 
Baronies. But to clear this pointto full (arisfattion, it is to. be remembred, 
that Baronies are certainly! the firſt and. meſt ancient Feudal Dignities and Ju- 
riddicions that are known : Likeas the Bar6ns make the moſt configerable 
State in the Kingdom; and: it is among the chief of His Majeftics Preroga- 
tives, that he creats Barons athis plealure ; next that Sheriffs were fuperin- 
duced. to Barons, for the better Goverament and Policy of the Kingdom, be- 
ing appointed to their reſpetive Shiresand Provinces, including ſeveral Baro. 
nies, --andas a Superior Officer over the Barons ; and therefore the Cheritf is 
by our old Lawyers moſtfitly called and compared to the Preſes Provincie a- 
the Rowers,and the Barons are obliged to artend as Suiters in his Coprts, 
and he may fit or appoint perſons roit with the Barons in their Courts : And 
rder,,, of old v 4 lay an Appeal from the Baron to the Sheriff; 
hence: it follaws, 3- That as this ſuperinducing of Sherifts did dimi- 
rfifh riothing -of the Barons Rights, fo the Office of Sheriff being <y- 
periar -, doth ftiil imply a power to the King, to Crear Iaterior Ba- 
rans as formerly; and being thus co-ordinate with , and ſubordinat 
to the Sheriff within the ſame Bounds, and conſtantly approven for 
ſuch -by our Ads of Parliament, it is ſcarce poſſible to imagine how 
the making of an Heretable Sheriff ſhould hinder the llet-creiiinn of Ba- 
ronges, fince it plainly here includes that power as naturally ive But 
4« As to Regalitiec all things in concraryy Bar firſt. If may well be bclicy- 
ed- that their Original was 4 Church Incroackment upon the Crown, and that 
it was inefied the Prelats of the Church who alway pretending to Exempti- 
088, - reſted not till they got their PrelaciesereQted in Regalities. 2. That ic 
is very likely char ſome of the greater barons were incouraged by theirexample, 
and got theirLandseretted in Regalitics, when probably there were few 2% 
retable Sheriff-ſhips. But 3. This is certain that there is no mention of Re- 
; | wy our old Law, until-the Reign of Robert the Second, ſoit is manifeſt 
at the Abuſe of Regalities was ſoon noticed , viz. In the Reign of King 
Famer the Second,and nodoubt jt was both for theirIncroachments upon the 
Crown, and- their 'Incroachments upon Sheriffs and other ordinary Juriſdi- 
Qjons;that by the ARt of Pack Fa-2par-i t; 43; cop. they weredifcharged to be 
granted without deliverance" of the Parliament: Likeaseyer ſince they have 
made'an Article in- our Kings Revocations, 'by all which it is evident, that 
Rarovics are: co-ordinat and connatural toSheriff-ſhips, whereas Repalities 
axe iprivative, and: eſſe deſtruftive of them, ſo that to argue from the inftance 
af Baronics, which is moſt confiſtent with a Sheriff-ſhipto thax of Regylities, 
which is utterly inconſiſtent, is i and abſurd Logic 
The Defender did here take ' notice, that Heretable Officers are likeways 
in the very next Law to that diſcharging Repaliticy, but that is 
nathing to the epi | zing the Purſuer is not aving that the De- 
fendersRegality may be fimply diſcharged, but only contends that o long 
4” , »- 
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. 64 keresabls Oliecs apd Begalities neva aHowed; the Defenders negaliey 
ought 2nd lhautg be reftricted, and declared not to (extend to:the purliiets 
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hier The Defender alledged; thas ft with inconmavoreed, that” ewqrecies 
.might be firecred even where there ace Gererable Sheriffs, bur! eb thitie was 
hotly and plainly. Beplyes; burthere was 00 Parity betwitet Stewirtries and 
\Regalicies,' in as mach as Stowartries 3fe only Erectod in,” apd over the'Kings 
Rroperty. and-ir cannot be doubted that the granting oa Hererkble Sheriff 
--Ship dacs natucaliy imply char Excepeion, vis. Thar the King thay exempt 
;bis own Feaperty from the' Sheviſh - Fewer, unleſs that” any" man-can' | 

.vhat che Kjaghimſzlt and/his Cowt refiding as they. way 6s wichin hb K 
. Property, hoald yer be! ſubject ro the Stieriffs Jurfdiction, whichwere it 
. fac, buc as to Regalicies there is no pon Ay? tor theit *Brection,” but the 
@o9io effect diſcharged byEaw as lnvations borh'sf the King and'Sherift 
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Fights, 313 73:13; - C4333 Ig. | | 
5. It was alledg<d for the Defender, that the: King wighterdablurghe 
Zoyal wichin'berecable Sheriff ſhips,” and therefore may allo erect -Regafities z 
To: which: it was 'Repiyed, 1. That 2 Burgh- Royal as £6 the poirits of Jujil- 
dicsion differs little or nechiag from the power of. a:Barofy, ate therefore 5s 
only co co- ordiaae and nor at all exclufive' of the Sheriff,” 2. "Thgt the dis- 
ſtinguiſhiog Friviledges of a Burgh- Royal, are the Libetries of Trade 4nd the 
Immunities therero pertainiug,: which are \nothing/prejadicial' ro'the Sheriff- 
Nip.  3.That it a &urgh-royal came to be'Erected with the Power'sf Sheriff 
ſhip, as feveral Burghs have it, ao doubr'a keretable” Sheriff wolel have both 
Law and: Reaſon 'to ___ "and it'conld not in Exw be grinted*ro his 
prezulice. ' Agd'! 4, The zrecting'ot Brakt-roysl; which makes the Fhird 
Srate of the Kingdom, is peculiar ro his' Majeſties! Prerogative ;' which muſt 
Mill be underſtaod to be excepted, and untouched in' the Grane of "any Here- 
table Sheriff hip, But as to Regalities they onlydefogarfrom the Kingspow: 
-Ec-and Caſualities,& are incoafiſtanc with and privative of the Sheriffs {dice 
tiap, 2nd thereforg are by Zaw diſcharged,” and every heretdble SherifFis moſt 
c|carly founded in the fureft Rules of Law 2nd 2ighe:to oppoſe them in fofaras 
they encroach upon, or are prjudicial to his &:ght and Hererable Office 
GS, [t was farder moved by the: Defender, that the Furſuer' mighe declare 
whether he did infit for reducing of his Regality ſimplititer 25 ehctoaching 
vpon, and prejudicial to his Right of hererable Sherif-ſhip, or if heonly cra- 
ved the (aid gegalitie te be reduced, as -to theſe Powers and Jatildictions, 
-wherein it did prejudge the turiners foreſgid heretable Office, for ſcing that 
2 Regality did include 2 Juriſdiction. vis. as to the yower of Life and Death, 
an+ Crimes capira] greater than was competent co the Sheriff.and dida)ſo give 
Right to the Eſcheats and other Caſualities, which the Sheriff had'ne Righe ro 
-it was morereaſenable that the Furſger Ghould only quarrel the Defenders xe- 
 gality a5 to theſe points wherein it concuired' with 22d diminiſhed the Sheriffe 
Figher, bur not atall as torkeſeother Fowers and Caſualicies to which the She, 
ziffcould . nor pretends / - * 8) 29 ISR 19:3 00" 
-  'To which irwas Zeplyed forthe Burſuer,  tharheinfifle in the Conclafiog 


of his Declerator es lybelled, vis. to hear and ſee" it declared, cher the De- 
fenders negaliey ould not be extended to.any part of the bounds of the Shire 
not wi it he to ride nad diſtingwi& the Foreaid Bight of Regality which, 

- ; '* : 03512 2498 2 Vs ES! fir | ive 
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conceived to be jus individevm, and-to be ſo granted by theaDefenders figna- 
£euce,, 2. It the Defender ſhould: offer to divide and diſtinguſt his Regalicy 
ig manner foreſaid, vis, that it ſhould only ſubfiſt within the bounds of the 
. Shireas to theſe Powers and Caſtalities that did nox ac all pertain tothe Office 
. of Sheriff-ip, this:was not only: to fer up-anew. O flice, bur a'manifeſt Im- 
. Pingement, upon the AR ot Patliamene.dilcharging the Kings Caſualities 16 be 

- given. away, in great 25 .0t -& Shire or Countrey ſide, For albeit ſomething 
might be: pleaded: tor the: generalicy:of a Righe. to Eſchears when only given 
as.2 conſequene of the JuriſdiQion of Regality, yer co-pretend chat the Righr 

$0 rhe, Eſcheats in. general ſhould: ſubfiſt where the: power of: JuriſdiQion was 

. ſab@raced, was plainly, contrair. to. the-forelaid 4: of. Parliamenc; and there- 
fore che Purſer infiſted to hayethe Detenders R egality info far as irincroach » 
.cd upan the bounds of the Shire Smplixirer reduced; and that withour apy tis 

.NinQion, fiacethe' Defenders Gittcancained nOne;: and was indo far. privative 
and exclufive of the -Purſuers Heretable Office, which neicher the nature 'vt 
his Right. ner: Law did:allow, ': :»\ 5: 3.20} 0 1S08 ww 1. 2 

_ .. The Purlyers might -farder repreſent to the Lords, the particular inconve- 

_ ntencies 0f extending this Highland Regality i as in ctic it was to the bounds 

. of the Lowlengs, bur ging the.Purſuet was ſufficiently founded in the point of 
Right.ia general, viz;-chat his Property and Right ol heretable Sheriff could 

.. not be taken from him either ig whole or in part,wichout hisowa deed or the 
force of a.Law, and that the extending of this Regality within: the Bounds of 

-the Shire was realy: in {o; far privative.and exclulive of che Sheriffs herecable 

. Office, that, theretereio. ſo far itonzht to be reduced. IF 
- The.Pwſuer doth farder, with-all Submiſſion offer tothe Lords confidera- 

; tion, That albeic ie my. be yeudded; That the giving of Regalities in gene- 

; ral, have not thele. many years been quarrelledi:upen the forefaid AR of Patlie 
 ameng, ..25 granced without deliverance of Parliament, yer that may be as erue 
upen- the ather hand, that hitherre ao L-ecifion of the Loxds can be conde- 
ſcended on poſitively, ſuſtaining; 8:Gitt: of Regdity, without deliverance of 
- Parliamenc; contrairy;to the {aid AR, much lels (ultaining the-(ame in a direct 

- Oppoſition to, and Competition wich another Heretable: Office, ſtandiog 
unreduced. | 2:06: TIES | 

The Defender did alſo Alleadge, That his Regality-was'Ratified in Patli- 
ment, But 1.:a Racification in'Courſe, and which paſſes ſa[vo:jwre, is nor 
atall.che-Deliverance of Parliamenr- requiſit by rhe toreſaid AR, to make 2 
Gitc of:Regality lawful, And 2. The Purſuerdid proteſt 2Bainſt the fore- 

- aid Ratification in Parliavenr, as he had proreſted agaioſt the Gift, - when it 

' paſt the. Exchequer, whereby: it was certain, that the Purſuer did preſerve his 

Righr a by the toreſaid Ratification, as the AR:/alvejore cn- 
- preſly acute: 4 i 3430 by »rb13ch 4 
it By all which, | it-is evidene, That the Defenders zighe of Fegality cannoc 
ſubfiſt - within the bounds of-the.Shire, tothe manijeſt hurt of the Purſuers 
Heretable Office of Sheriff-ſhip. and-char the Purſyeris founded both in a com« 
mon Right, and likewzyes, en che foreſaid Acts of Parliameor, Thar the 

- foreſaid Heretable.. Righe. of. . Sheriff-ſbip, - which. is his: Property, cannor be 
' taken from him withour.his own Deed, or the force of Zaw, which is equival= 

.entby che Defenders.ioconliſtane privative and excluſive Zegality, _ 

The.Qetender, ſince the Dehyce,jond which. .he.may poſſibly; inſert-;ia, his 


*1 ; tion, alleadges, our of vpes Collection, That there was an Act of 
ants 6k | Pailiamenc 
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Parliament in K. James the fourth's time, impawering the King to Unite, 
Disjoyne, and Ere& Sherifi-ſhips, as he ſhould ſee cauſe, withcut conſent of 
Parliament, whence it is inferred, That the King by vertue of his Soveraign 
Power, may erc& Regalitics within Sheriff. ſhips, and diſpon on Sherift- ſhips 
at his pleaſure. | 8 | 

To which it is Anſwered. 1. No ſuch AR of Parliament Printed. 2, 
That inthe ſame Kings Reign, in his fixth Parliament, cp. 61, The Sheritfe 
ſhips of Roſs and Caithneſs were Erefted, bur by an exprets and: publick Ac 
of Parliament; $2 that it is not likely, that either K. Jewes, or any other 
of our Kings allow that Power by themſelves, and it may alſo be remembred 
that it was by AR of Parliament in the years 1661, or 1692, that the 
Shires of Roſs and I-verneſs were divided; And allo by an A of Parlia- 
ment inthe year 1685, that the Shire of Kinro/e was augmented. But 3. 
What ever may be of theſe As, yet it is certain, that all As are only to 
be civily underſtood, that is, that the King may Unite, Disjoyne, or Ere& 
by himſclf, where there is no Heretable Ofhice, but where there wars or is 
an Heretable Office, the conſent of the Sheriff, or elſe a Statute of Parliamcnt 
is abſolutely requifit. And 4e That the King doth not acclaim the abſolute 
Power of diſpoſing upon Heretable Sheritff-ſhips, is manifeſt by the Ads of 
Parliament 1633, And the Surrender that poceeded, and the care that the 
Kiog took at that time, to buy in Heretable Sheriff-ſhips,, which had been 
a needleſs, and loſt Expenſe, if ſo be the King might diſpoſe upon Heretable 
Sheriff. ſhips at his pleaſure. And therefore, fince the King hath always ac- 
knowledged the Right of the Heretable Sheriffs, and chat it could not be ta- 
ken from them, without a lawful Purchaſe, it is impoſſible, that the Regali- 
ties can be Ercted within their Bounds without their Conſent to their pree 
judice. | | 


In reſpet whereof, The Regaliey in favours of the Laird of 
Grant, in ſu3 far as the ſame comprehends Lands lying within the 
Sheriffdom of Elgin and Forreſi, alias Sherifidom of Murray, wheres 
of the ſaid Alexander Dumbar of Weſtfield is Heretable Sheriff oughe 
to be Reduced, and the Laird of Grant Decerned in the Expenſesſue 
ſtained by the Sheriff ia maintaining his own Right, and reducing the 
ſaid Regalicy, whereupon the Sheriff is willing to depone. 


